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About the Kimberley Community Legal Service Inc. 

The Kimberley Community Legal Service Inc (KCLS) is a non for profit community legal centre that commenced operation in 1999.  KCLS provides legal, tenancy, financial and counselling services to low income and disadvantaged people in the Kimberley.
The Kimberley is a unique area in north Western Australia, covering 421,451km2.  The population comprises 46% Indigenous and 54% non-Indigenous. There are six major towns, three in the West Kimberley (Broome, Derby, and Fitzroy Crossing) and three in the East Kimberley (Kununurra, Halls Creek and Wyndham) and many Indigenous communities of various sizes. 
KCLS is based in Kununurra but provides services to both the East and West Kimberley.
The priorities of KCLS are:

· to be a dynamic organisation with leadership and innovation in culturally effective services and programs that make a positive difference to the people, communities and towns of the Kimberley; and

· for the Kimberley region to be a place where social justice exists for all people. 
KCLS provides and supports human rights education and advocacy services by:

· providing culturally responsive tenancy advocacy;

· undertaking community legal education with a focus on:

· prevention;

· empowerment; 

· adopting a holistic approach; and
· submitting policy reform.
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Context of this submission
The purpose of this submission is to provide a summary of the views of KCLS clients and staff on the extent to which human rights and corresponding responsibilities are currently promoted and protected in the Kimberley.

This submission also considers how human rights and responsibilities can be implemented and protected.
Where this submission refers to a “client” of KCLS, the term includes individual or organisation that accesses KCLS services.  For example, an individual who has received family violence counselling or a women’s shelter that has accessed community legal education. 
Executive Summary 

· A federal human rights act could help prevent human rights breaches from happening and provide remedies for those breaches that were not prevented.
· A human rights act could make a difference in protecting and promoting the rights of Indigenous Australians in the Kimberley, by requiring our government and service providers to carefully consider how decisions impact on human rights. 
· Legislation should be coupled with a community awareness program that uses local community organisations who have established and genuine relationships with community members. 
1. A Right to Adequate Housing

1.1. Many Indigenous families in the Kimberley are without access to affordable housing. This is illustrated by the State Housing Commission of Western Australia (Homeswest) figures current at June 2009:

(a) Broome

	Housing 
	Waiting list numbers

	Waiting period

	Priority
	307
	18 months

	General 
	145
	7 years


(b) Derby 

	Housing 
	Waiting list numbers
	Waiting period

	Priority
	9 
	12 months

	General 
	182 
	4 years 


(c) Fitzroy Crossing

	Housing 
	Waiting list numbers
	Waiting period

	General 
	25
	2 years for a 2 or 1 bedroom.
5 years for 3 – 4 bedroom. 


(d) Kununurra

	Housing 
	Waiting list numbers
	Waiting period

	Priority
	44
	18 months

	General 
	135
	5 years 


(e) Wyndham

	Housing 
	Applicants on wait list
	Waiting period

	Priority
	21
	18 months

	General 
	6
	3 years 


1.2. The lack of access to safe and affordable housing
 is a major cause of breakdown for families:
Ms W lives in the remote Kalumburu Community.  Ms W was the victim of domestic violence. To escape this violence, Ms W left her husband and moved into her Aunt’s home at Kalumburu with her 3 children.  There, Ms W and her 3 children shared a 2 bed bedroom with 2 other extended family members, in an already overcrowded house.   
Ms W sought KCLS’ assistance to negotiate for Community housing on her behalf. The housing officer advised KCLS that there was no housing available for Ms W.  However, with full knowledge of the domestic violence issues, the housing officer suggested the house Ms W had shared with her husband was big enough for both Mr W and Ms W to live in and still avoid each other. She advised KCLS that if Ms W made an appointment to see her, they could discuss such an arrangement, whereby Ms W could live at one end of the house and Mr W could stay at the other end. 
At the time of this submission, 2 of Ms W’s children were living with Mr W because Ms W decided that this was better for them than staying at her overcrowded Aunt’s home. 

Ms W is still trying to secure housing and reunite her family.   

1.3. In addition to the public housing in Kimberley not meeting the accommodation needs of its population, it does not recognise the cultural obligation of Indigenous families to live with thir large extended families.  There is a desperate need in the Kimberley for Homeswest housing that accommodates variants on a ‘typical’ nuclear family household.  This would assist counter  issues such as:

(a)  overcrowding which:

· inhibits people (especially children) from being able to make the most of the education or employment opportunities; and
· causes health problems, and
(b) evictions or problems with Homeswest arising from a chain of events caused by housing extended family members. Our clients seek our assistance to negotiate with Homeswest on their behalf in response to Homeswest complaints and threats of eviction.  They explain to us that they have a cultural obligation to welcome and accommodate extended family members, and often for lengthy periods of time.  
2. A Right to Equality and Freedom from Discrimination

2.1 Access to Services 
KCLS clients experience discrimination in the provision of goods and services, which is often racially motivated. Here are some examples that highlight this issue:   
(a)  Banking Services

When Indigenous people access banking services the quality of service is not adequate. Our clients have been made to wait for long periods at banks while non-Indigenous customers get served. Additionally Indigenous customers are sometimes refused service for no valid reason.

For example, Mrs J of KCLS went to a bank in Kununurra. The purpose of her visit was to enquire about a cheque that she had deposited some time ago but had not cleared. When Mrs J enquired about the cheque, the bank clerk told her that the cheque had been sent to Perth to be passed on to Mrs J’s financial institution. Mrs J attended the bank the following day and again asked why her cheque had not cleared. Feeling as though they had explained themselves well enough the previous day, the bank clerk asked Mrs J to leave the bank and would not give her further service. Mrs J visited KCLS the next day and told a solicitor what had happened. The solicitor then went with Mrs J to the bank to sort the matter out. The bank clerk explained to the solicitor that the bank had sent the cheque to Perth but did not know what had happened to it after that point.
Upon request, the bank clerk made further inquiries of their Perth branch and discovered that the cheque had not been sent to Mrs J’s financial institution as first thought.  The bank clerk produced paperwork that tracked the progress of the cheque and promised to follow up on the issue, but advised that it would now be a further wait before the cheque cleared.  This upset Mrs J who asked ‘why didn’t you tell me this yesterday when I asked you? You should have given me that paperwork yesterday.’ The bank clerk told Mrs J her did not like her tone and told her that if she continued to speak that way he would call the police. 
Mrs J was well within her rights to ask why she was not provided with all the information on her previous visit. KCLS feels that this incident highlights the frustration and racism Indigenous people face when accessing services. 
(b)  Telecommunication Companies

Clients who contact phone companies to discuss their accounts are not treated fairly. Clients report that this is because they are identified by the phone operator as an Indigenous person and do not speak English well.

For example Ms B, a client of KCLS, phoned a telephone company to query her bill. The operator would not discuss the query with her and kept telling her to look at her written bill. When the Ms B got a non Indigenous person to ring on her behalf the person was treated fairly and it was identified that there had been a mistake with the issuing of the phone bill. 

(c)   Entertainment Venues
Indigenous people face racial discrimination when trying to access entertainment venues.
On a recent occasion three Indigenous men had been drinking with a KCLS staff member at a Hotel in Halls Creek.  The three men were asked to leave the hotel at around 7.30pm. There did not appear to be any valid reason why the men should leave.  The KCLS staff member asked why they had been asked to leave. One hotel employee said ‘because they were not buying drinks’. When the KCLS staff member asked another hotel employee he answered ‘because they had drunk too much.’  The men did not appear to be rowdy or drunk. Nor was any other patron asked to leave because they had not been buying enough drinks. The KCLS staff member believes the men were asked to leave because they were drinking in the bar that was usually reserved for non Indigenous patrons and the hotel manger wanted the men to move to the public bar on the other side of the hotel.

A Kununurra Hotel decided to introduce a door charge for entry into their bar premises on a Friday night. In conjunction with this charge, the hotel introduced a scheme whereby customers that purchased liquor in the bottle shop were given a free entry token to the bar. An employee of KCLS, Ms K noted that none of her Indigenous friends were being given a free entry token when they purchased liquor. Ms K decided to ‘test’ the scheme by going into the bottle shop to make a purchase, Ms K was given a free entry token. Ms K then sent in her Indigenous friend to make the same purchase. Her friend was not given a token.
Ms K believes that the scheme had been introduced to reduce Indigenous patronage at the hotel bar.
2.2

Regulating public space   

There is extensive social research indicating the ongoing significance of public places to Indigenous people.  Our Indigenous clients complain of being harassed by officers when they are enjoying public spaces in a much greater extent than their non-Indigenous counterparts. 
In Derby, Indigenous men frequenting the men’s shelter are often the subject of infringement notices for drinking in public or the subject of move-on orders. Clients of KCLS complain that the jetty in Derby is a well-frequented spot for tourists to watch the sunset and have alcoholic beverages. To their knowledge, tourists have never been the subject of an infringement notice for drinking in public. 
3. A Right to Life, Liberty and Personal Security 

3.1
 Police response to domestic violence    

KCLS’ experience has shown us that police respond to domestic violence inconsistently across the Kimberley.  Our clients complain that the police response to domestic violence is dependent on where in the Kimberley the violence occurs, or in some circumstances, what officer responds to the domestic violence call.  The range of responses include:

(a) removing the women and children from the home and taking them to a women’s refuge or shelter or to stay with a family member; 

(b) taking the alleged offender into custody;

(c) issuing an emergency 24 hour VRO; 

(d) removing the alleged offender from the home and into a sobering up shelter. 
Our clients complain that often the police believe they have discharged their duty to ensure that women and/ or children are safe, by dropping them at a women’s refuge.  Some of the issues with this approach are that:

(e) staying at a women’s refuge can be very disruptive for children.  Consideration should be given to making arrangements so that the women and children can stay in their own home; 

(f) often the victim of family violence has been drinking. Many refuges have a no alcohol policy which extends to not taking in intoxicated persons.  This policy is known to local police.  Despite this, the police leave intoxicated women at the refuge if they have been subjected to violence. The refuge workers are then left to find another suitable place for the women and/or children (such as tracking down family members) or, in extreme cases, breach their own policy and let the women stay (which creates difficulties and expectation within the community) to ensure the wellbeing of the victim. 

The police station in Fitzroy Crossing is not staffed 24 hours a day.  It is unmanned from 10pm on weekdays, but has slightly longer operating hours on weekends.  Outside these hours calls to the station are transferred to the Broome police station, who then contacts the on-call officer in Fitzroy Crossing. The Fitzroy Crossing women’s shelter experience more instances of late night “drop offs” during the hours the Fitzroy Crossing police station is closed. Our clients believe this is to avoid holding offenders in custody, which means working overtime and additional paper work when it occurs outside the ‘open’ hours. 

Members of the police force in Fitzroy Crossing have told the women’s shelter the reason they drop women to the shelter instead of holding the alleged offender, is because they are prevented by the Bail Act 1982 (WA) from holding alleged offenders on common assault.  KCLS employees have been given the same incorrect information by Fitzroy Crossing Police. 

3.2 Response from the judiciary 

Our clients tell us that Indigenous children and women do not report sexual assault because of the intimidation they feel by community leaders and the “shame” factor. 

In 2008 the WA District Court sat in communities of Kalumburu and Oombulgurri where leaders of both communities were the subject of serious sexual assault charges. The alleged offenders were released back into these small communities on bail. Some of the families of the young females who had reported incidents of sexual abuse organised for the girls to leave the communities and attend boarding school in Townsville and Perth. This compounded the feelings of isolation and distress the young girls were experiencing. 
3.3 Police relationship with Indigenous juveniles
Our clients complain that many police in the Kimberley do not respect young Indigenous people and ignore their right to life, liberty and personal security. 
T is an 18 year old from the Indigenous community Doon Doon. T was asked by two members of the Kununurra police force to strip on a public street in Kununurra.  T was nervous and wanted to comply with police instructions, but asked the officers if they could go somewhere less public.  The officers refused. T was made to strip down to his underwear in front of his friends and family members. The two officers made a public display of shaking T’s clothes and reading his mobile phone text messages out loud.  

A Kununurra youth worker receives regular complaints from Kununurra juveniles about the police practice of “rounding up troublemakers”, driving them a considerable distance out of town, leaving the juveniles to walk back into town. 

In some circumstances, young females have informed officers that they could not get out of the car at that spot because it was men’s lore ground.  This was dismissed by officers as a ruse to avoid the walk back into town. 

4. A Right to Access Basic Services

The right to equality of services has been discussed previously at 2.1 of this submission. In addition to discrimination against Indigenous people, KCLS clients have limited access to basic services. This affects both Indigenous and non Indigenous clients.

a) Banking

In Kununurra there are three bank services (Commonwealth, National Bank and Westpac); these banks service the Kununurra town adequately. However the smaller towns of Wyndham and Halls Creek have access only to banking services through agencies located at the Post Office. The communities of Warmun, Oombulgurri, Balgo and Kalumburu have no access to bank services. For these people to access service they need to travel large distances or do their banking over the internet. This is problematic as many people in communities do not have access to a computer.   
KCLS clients complain that it is difficult to manage their financial affairs. 

b) Driver’s License

There are a significant number of people in the Kimberley who drive without a driver’s license. There is also a higher number of people going through the Court system or in prison as a result of driving offences in the Kimberley than the rest of the state.
 However obtaining a drivers license is significantly difficult in Kimberley towns.  There are currently no driving schools in the East Kimberley. In addition there are limited services available to assist people with low literacy to understanding the road rules in order to get their ‘L’ Plates. In short, for many people getting a license is a daunting task that is almost unachievable. 

Further compounding the situation for KCLS Indigenous clients is the issue of identification.  Far more Indigenous Australians fail to register their children's birth than is the case for the non-Indigenous population, making it extremely difficult to prove identity.  In addition, because many Indigenous people do not have a home in their name, because they are:

· staying with a family member; 

· transient; or
· are homeless or choose to live in the ‘long grass’,

they find it extremely difficult to prove that they are a resident of Western Australia.

c) Department of Child Protection (DCP)
The services provided by the DCP in the Kimberley region are inadequate. There are currently a large number of vacancies in the East Kimberley offices. In addition, the required qualifications of DCP workers are lower than in the metropolitan area. For example DCP workers in the Kimberley region are often employed without a tertiary degree.  While this may allow DCP to fill vacancies our clients often report that the service provided by their DCP case workers is sub standard. Of major concern is that DCP case workers do not communicate with families. Clients also report that caseworkers are notoriously hard to contact once a child is removed. This makes it difficult for parents trying to reunify with their children.
Ms S lives in the Kimberly and has three young children. One of her children was removed by DCP because of alleged sexual abuse by a family member. These allegations were then proved untrue. Ms S contacted DCP and asked if her child could be returned. DCP refused to return the child and would not give reasons as to why she could not be returned. Ms S made a formal complaint to DCP but with no result. Subsequently communication has broken down between Ms S and DCP.  

KCLS understands that DCP has a statutory duty to protect children from harm and abuse. However more needs to be done to ensure that DCP provides a service that is fair and just to parties involved.
(a)  Access to Telecommunication Services

Access to telecommunications services in the Kimberley region is inadequate. 

Firstly, the Department of Housing have built houses without phone connection facilities.  To then put in a phone connection is a huge cost to the tenant who is usually already struggling financially. This is concerning given that the Kimberley is a remote area and people can often only access services via telephone.
Secondly, a number of communities have no mobile phone services. In the East Kimberley, Kalumburu and Oombulgurri have no phone reception and Warmun has only limited reception due to the proximity to the town of Halls Creek. Consequently KCLS clients find it difficult to contact services and have to rely on phone messages left at community offices. This lack of telecommunication services further isolates these remote communities. 

5. A Right to Education
Access to education is fundamental human right that should be accessible to all Australian children. KCLS feels that the right to education is not being met in the Kimberley area. 
(a) High Turnover of Staff

There is an unacceptable level of staff turnover in schools in the Kimberley region. For example, one KCLS client reported her child had 5 different teachers in one school year. KCLS believes that more efforts should be made to attract and retain qualified teachers in Kimberley schools.

(b) Truancy Levels

The levels of truancy among school children in the Kimberley is extremely high. This then results in low levels of education being obtained by Kimberley children.

For example, in the community of Kalumburu in the East Kimberley:

· 12% of Indigenous people over the age of 15 have never attended school;

· a further 24% have not completed year 10;

· only 25% of the population has completed year 11 or 12; and

· of the current school age population (K to Year 12) just  95 out of 131 children attended either school part time or regularly

KCLS feels that more creative programs need to be initiated to combat truancy.

For example, Halls Creek District High School has initiated a program where children go to school Monday to Thursday. On Friday students participate in sporting, music and artistic activities. If children do not attend school Monday to Thursday they cannot access the ‘fun’ day on Friday. Statistics
 and anecdotal reports to KCLS staff have shown this creative program has been successful in combating truancy.

(c) Teaching Indigenous Culture and Language in classrooms

International Law recognises the right to education and the right to be educated in a way that develops respect for the child’s cultural identity, language and values.

Consequently, more attempts should be made to recognise traditional indigenous languages in mainstream classrooms and develop programs that allow children to learn in their traditional languages.

Curriculum also needs to be amended to include more indigenous history. KCLS feels that teaching comprehensive indigenous history in schools would help to achieve understanding and reconciliation between indigenous and non indigenous Australians.

6. Recommendations

6.1 Introduction of a Federal Humans Rights Act. 
This submission highlights some of the issues faced by KCLS clients and how the rights of Indigenous people in the Kimberley are not adequately protected.  KCLS recommends that new federal human rights protection legislation is introduced, to improve the problems highlighted in this submission. The legislation should have the following features: 

(a) the right for individual’s to seek a declaration of inconsistency (in the case of a law, regulation or by-law) or to bring a claim for a breach of their rights, against a private entity or a public authority; and
(b) the requirement for public servants and agency workers (e.g. employees of Homeswest, the police) to protect human rights when making decisions and delivering services.  

In addition to recommendation 6.1 we recommend the following: 
6.2 Housing

Department of Housing should ensure all houses built have phone connection facilities.
6.3
Driver’s licences
KCLS recommends: 
(a) that there are more services available to help Indigenous people get their driver’s license and understand their responsibilities. This may in turn reduce the number of people charged and incarcerated for driving offences.
(b) a co-ordinated and well funded campaign for the Kimberley involving the local shires, Department of Planning and Infrastructure and other interested agencies (including legal agencies and adult learning centres to):

· raise awareness about the importance of getting a driver’s license if you want to drive; 

· assist Indigenous people obtain identification;

· raise awareness of the existing programs available to assist Indigenous people get their drivers license. 

(c) The government considers some changes in policy with the types of identification and supplementary identification that can be acceptable; and
(d) some of the difficulties faced by Indigenous people with the birth registration process should be acknowledged and addressed. 

6.4
Department of Child Protection

DCP needs to ensure they maintain good communication with families.
DCP needs to attract and retain quality staff in the Kimberley.
6.5 Access to Communication

Mobile phone towers should be built in remote areas so that communities can better access services via phone.

6.6
A right to life, liberty and personal security

(a) There are relatively few programs and services for Indigenous men in the Kimberley. As the majority of family violence is perpetrated by men, there is a need for healing programs and shelters for men. 

(b) WA police consider adopting a consistent policy, that is publicly available, on responding to domestic violence. 
6.7
Education

(a) The Education Department of Western Australia needs to attract and retain quality staff in the Kimberley.
(b) More creative programs need to be introduced in to combat truancy in the Kimberley region.
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� This does not equate to the number of people waiting for housing, rather the number of applications received.  In each case the actual number of people waiting for housing will be greater than the figure listed in the “Wait list numbers” column, as at least a majority of  applications for housing quoted here are made for more than one person. 





� Denoting affordable housing, but not limited to Homeswest housing. The term is intended to capture “community” housing and private rental.


� Analysis of Road Safety in the Kimberley, 15 November 2006 p39





� http://www.abc.net.au/rural/content/2008/s2417648.htm


� Convention on the Rights of the Child Articles 28 and 29.





